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Court of Appeals of the District of Columbia. 


No. 3925. 

The Columbian Fraternal Association, &c., Appellant 

vs. 

Mary F. Smith. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 61780. 

Mary F. Smith, Plaintiff, 
vs. 

The Columbian Fraternal Association, a Body Corporate, 

Defendant. 


United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed October 29, 1918. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 61780. 

Mary F. Smith, Plaintiff, 
vs. 

The Columbian Fraternal Association, a Body Corporate, 

Defendant. 

1. The plaintiff, Mary F. Smith, sues the defendant, The Colum¬ 
bian Fraternal Association, a body corporate of the District of Co- 
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lumbia, and doing business therein for that heretofore to wit on or 
about January 1st, 1913 in pursuance of its corporate powers, it en¬ 
tered into an agreement with Maud Thomas, at Baltimore, Maryland, 
to continue in full force with all of the rights appertaining thereto 
including accumulations due thereon, a policy of insurance No. 
47750, for five hundred dollars ($500) upon the life of the said 
Maud Thomas, issued by the Royal Benefit Association, a body cor¬ 
porate of the District of Columbia, authorized under the Act of Con¬ 
gress, approved March 3, 1897 to do a Fraternal Insurance business 
in the District of Columbia and elsewhere, in which policy she, the 
plaintiff was named as beneficiary. 

2. That at the time of entering into said agreement with the said 
Maud Thomas to continue in full force and effect the said policy of 
insurance, all premiums, dues and obligations, incurred by said Maud 
Thomas, had been fully paid and satisfied. 

3. That the defendant at the time of the entering into the 
2 agreement to continue in full force and effect the policy of 
insurance heretofore referred to, did not issue to the said 
Maud Thomas a new policy, but continued thereafter, and as re¬ 
quired bv its agreement, to collect from the said Maud Thomas the 
premiums due upon the policy of insurance heretofore described, and 
until the deatli of said Maud Thomas which occurred on the 29th 
day of April A. D. 1918, said collections covering a period of at least 
three years. Plaintiff further savs that the said Maud Thomas, at 
tlie time of her death, had fully paid and satisfied all her dues and 
obligations to defendant corporation, and that there then became due 
from defendant to plaintiff the sum of seven hundred fifty dollars 
($750), as follows: 


Face of policy. $500 

Accumulations. 250 

Total. $750 


4. That said policy of insurance was in writing and in compliance 
with the terms thereof the plaintiff has made due proof of the death 
of the said Maud Thomas by filing with defendant corporation such 
papers as were required, all of which papers showing the exact dates 
of the transactions are now in the hands of the defendant corpora¬ 
tion, and has in all other respects complied with the terms of said con¬ 
tract of insurance; that demand has been frequently made by the 
plaintiff of the defendant for the payment of the amount due upon 
said policy of insurance but that said defendant corporation has not 
paid the same nor any part thereof. 

And the plaintiff claims damages in the sum of Seven hundred 
and fifty dollars ($750.00) over and above all set offs and 
3 other just grounds of defense, according to the particulars of 
demand hereto annexed and made a part hereof, with interest 
from the 29th day of April 1918 besides the costs of this suit. 

R. R. HORNER, 

W. ASHBIE HAWKINS, 

A ttorneys for Plaintiff . 
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Affidavit of Plaintiff. 


******* 

Mary F. Smith, on oath says, that she is the plaintiff in the above 
entitled cause, and that the Columbian Fraternal Association, a body 
corporate of the District of Columbia, is the defendant. 

Plaintiff avers that about three years ago the defendant entered 
into an agreement with Maud Thomas, now deceased, to continue in 
full force and effect, with all the rights appertaining thereto includ¬ 
ing the accumulations theicon a policy of insurance issued by the 
Royal Benefit Society No. 47750 to wit, upon the life of Maud 
Thomas, deceased since April 29, A. D. 1918, for five hundred dollars 
($500), together with the accumulations thereon at the time of her 
death, which accumulations on April 29,1918 the date of the death of 
the aforesaid Maud Thomas, amounted to two hundred fifty dollars 
($250). Plaintiff further avers that in the aforesaid policy she was 
named as beneficiary, and that from the time of the issuance of said 
policy until the time of her demise, the said Maud Thomas had fully 
paid and satisfied all dues and obligations arising out of said policy 
of insurance, including payment of dues to defendant corporation 
covering a period of three years immediately antedating the 
4 death of said Maud Thomas, said payments being made to 
defendant in accordance with its agreement to continue the 
policy #47750 aforesaid in full force and effect. 

That upon the death of the said Maud Thomas she made proper 
proof of death of said Maud Thomas to defendant corporation and in 
all other ways complied with the terms of the agreement, and de¬ 
manded of said defendant corporation the sum of seven hundred and 
fifty dollars ($750) as follows: 


Face of policy. $500 

Accumulations thereon. 250 


$750 

which sum of money, although frequently requested to do so, de¬ 
fendant has failed to pay. 

Wherefore plaintiff claims damages for the breach of its agree¬ 
ment, by the said defendant corporation in the full sum of Seven 
hundred fifty dollars ($750.00) over and above all set-offs and other 
just defenses, besides the costs of this suit. 

State of Maryland, 

City of Baltimore: 

Mary F. Smith being first duly sworn, deposes and says that she is 
the plaintiff in the above entitled cause and has read the foregoing 
declaration and affidavit attached thereto and by her subscribed and 
knows the contents thereof, and that the facts therein set forth are 
true to the best of her knowledge and belief. 
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5 Subscribed and sworn to before me this 15th dav of Octo¬ 

ber A. D. 1918. 

J. WINFIELD THOMAS, [seal.] 

Notary Public. 

My commission expires May 4, 1920. 


Particulars of Demand. 

******* 

Duo on policy #47750 of Royal Benefit Society. $500 

Accumulations due thereon. 250 

Total. $750 


Pleas. 

Filed November 18, 1918. 

******* 

For pleas to the plaintiff's declaration the defendant says: 

1. That it did not promise in manner and form as therein alleged. 

2. That it is not indebted as therein alleged. 

w S. V. HAYDEN, 
Attorney for Defendant. 


Affidavit of Orlando F. Sykes. 


District of Columbia, ss: 

Orlando F. Sykes, being first duly sworn upon his oath de- 
0 poses and says that he is the Assistant National Secretary of 
the Columbian Fraternal Association, a body corporate, the 
defendant in the above entitled case wherein Mary F. Smith is the 
plaintiff and that he is authorized to make this affidavit; that he has 
read the affidavit of the said Mary F. Smith filed herein, and knows 
the contents thereof. Affiant savs that it is true that The Royal 



of $500.00; that on January 5, 1915, the defendant The Columbian 
Fraternal Association reinsured the said Maud Thomas as of said 
date, under a contract in writing between defendant and said Maud 
Thomas, two of the provisions wheieof, numbers two and three, are as 
follows: 

“2. That you are now in good health and free from any ailment 
or disease, and that you arc bound by the statements in said original 
application for membership as of this date.” 
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“3. That this acceptance constitutes you a member in this associa¬ 
tion from and under the date hereof as if you had originally applied 
to us at this time.” 

Two of the provisions of said certificate providing for increased bene¬ 
fit at death are as follows: 

“If the death of this member occurs after five years from date of 
certificate, the benefit will be increased one-fourth, less the amount of 
accident benefits drawn.” 

“If death occurs after ten years benefit will be increased one-half, 
less accident benefits drawn.” 


7 Affiant is advised and therefore avers that the increased 

benefits under said original certificate were not assumed under 
said contract, but that only the original amount thereof was assumed 
and that said certificate is an original certificate in so far as in¬ 
creased benefits are concerned, which only begin from the date of 
said contract, to wit, January 5, 1915. 

Affiant further states that another of the provisions of said cer¬ 
tificate is as follows: 


“Benefits will not be paid in case of accident or death from in¬ 
temperance or immorality nor from disease contracted before joining 
the society, nor for injuries received in a fight, or while violating the 
law; nor will accident benefit be allowed, unless the accident is of 
such a nature as to totally disable a member.” 

Affiant further states that defendant is advised and verily believes 
and therefore states that the death of said Maud Thomas was due to 
intemperance in the excessive use of alcoholic drinks; that the de¬ 
fendant has not paid the beneficiary named in said certificate the 
amount claimed in plaintiff's declaration and affidavit, or any part 
thereof, for the reason that it does not owe the same or any part 
thereof to the plaintiff or any other person under the certificate or 
contract of reinsurance aforesaid, for the reasons hereinabove set 
forth. 

ORLANDO F. SYKES. 


Subscribed and sworn to before me this 18th dav of November, 
1918. 

[seal.] JENNIE M. SHEFFER, 

Notary Public, D. C. 
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Joinder of Issue . 


Filed December 13, 1918. 

******* 

1. The plaintiff joins issue with the defendant upon the defend¬ 
ant’s first plea. 

2. The plaintiff joins issue with the defendant upon the defend¬ 
ant’s second plea. R. R. HORNER, 

W. ASIIBIE HAWKINS, 

Attorneys for Plaintiff . 
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Memorandum. 


January 31, 1922.—Jury sworn and verdict for plaintiff for 
$750.00. 


Motion for New Trial. 


Filed February 3, 1922. 

♦ * * * * * * 

Now comes the defendant and moves the court to set aside the ver¬ 
dict rendered and to grant a new trial in this case, because it says, 
that: 

1. The verdict is contrary to the law and the evidence in the case. 

2. The court admitted on the trial, improper evidence on the part 
of the plaintiff, that is to say, over the objection of the defendant, the 
plaintiff was permitted to testify that Maud Thomas the assured 
requested plaintiff to obtain a benefit certificate in the Koval 
Benefit Society for the said Maud Thomas, making the plaintiff the 

beneficiary therein, provided she would pay the assessments 
9 and dues on said certificate and further that she would pay the 
funeral expenses of the assured. 

3. The court refused to instruct the jury to return a verdict for 
the defendant. 

S. V. HAYDEN, 

DION S. BIRNEY, 

A ttorneys for Defendant. 


To Messrs. R. R. Horner and \V. Ashbie Hawkins, 

Attorneys for the Plaintiff: 

Take notice that the aforegoing will be heard before Mr. Justice 
Ilitz, on Fridav the 10th day of February, 1922. 

S. V. HAYDEN. 

DION S. BIRNEY, 
Attorneys for Dcfendant. 


Service accepted this 3d day of February, 1922. 

‘ R. R. HORNER, 
Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 


Monday, April 24th, 1922. 

Session resumed pursuant to adjournment, Hon. William Ilitz, 
Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys of rec¬ 
ord and thereupon, the motion for a new trial herein, hereto- 
10 fore submitted to the Court having been considered is hereby 
over-ruled and judgment on verdict is ordered. Wherefore, it 
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is considered that plaintiff recover herein of the defendant the sum 
of Seven Hundred and Fifty Dollars ($750.00), with interest thereon 
from this date, together with costs of suit to be taxed by the clerk 
and have execution thereof. 

From the foregoing judgment, the defendant by its said : ttorney, 
in open court, notes an appeal to the Court of Appeals; wh ; reupon, 
the maximum of an undertaking to operate as a supersedeas, is 
hereby fixed in the sum of Twelve Hundred and Fifty Dollars. 

Memoranda. 

May 3, 1922.—Supersedeas undertaking approved and filed. 

May 23, 1922.—Time to submit bill of exceptions extended from 
day to day to and including October 16, 1922. 

September 30, 1922.—Bill of exceptions submitted. 

Supreme Court of the District of Columbia. 

Tuesday, October 24th, 1922. 

Session resumed pursuant to adjournment, Mr. Justice Ilitz pre¬ 
siding. 

♦ * * * * * * 

The Court having this day signed the Bill of Exceptions 
11 heretofore submitted in this cause, now orders the same of 
record as of the time of the noting thereof at the trial of said 

cause. 


Assignment of Errors. 

Filed November 20, 1922. 

♦ ★ % * 

Upon the evidence and the law of the case the honorable trial Jus¬ 
tice erred as follows: 

1. The court erred in refusing to grant the defendant’s motion to 
instruct the jury to return a verdict in favor of the defendant. 

2. In refusing to instruct the jury as follows: 

“If you find that there was a contract, agreement, or understanding 
between the member Maud H. Thomas and the beneficiary, Mary F. 
Smith, prior to or at the time of Maud H. Thomas becoming a mem¬ 
ber of the association; that the beneficiary, Mary F. Smith, plaintiff in 
this case, or any person for her should pay such members assessments 
and dues, or either of them, you will return a verdict for the defend¬ 
ant. 

3. In instructing the jury that if they should find that Maud II. 
Thomas, the assured under said policy was dead, and that the pre¬ 
miums on said policy had been paid up to the time of her death, they 
should find a verdict for the plaintiff. 

S. V. HAYDEN, 

DION S. BIRNEY, 
Attorneys for Defendant. 
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Designation of Record. 
Filed November 20, 1922. 


******* 


The Clerk will please include the following in the designation of 
the record on appeal in the above entitled cause. 

1. Declaration. 

2. Defendant’s Pleas. 

3. Joinder of issue. 

4. Verdict of jury for plaintiff. 

5. Final judgment. 

0. Motion for new trial by defendant. 

7. Note of supersedeas appeal bond filed and approved. 

8. Memo, of extension of time to file statement of evidence to 
October 15th, 1922, and of filing of transcript of record. 

9. Statement of evidence and note date of submission thereof and 
its approval. 

10. Assignment of errors. 

11. This designation. 

8. V. HAYDEN. 

DION S. BIRNEY, 
Attorneys for Defendant. 


Service of the aforegoing accepted this 19th day of November, 

2922 

R. R. HORNER, 

A. W. HAWKINS, 
Per R. R. II., 

Attorneys for Plaintiff. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan 11. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 12, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 61780 at Law, wherein Mary F. 
Smith is Plaintiff and The Columbian Fraternal Association, a body 
corporate, is Defendant, as the same remains upon the tiles and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
4th day of December, 1922. 

MORGAN 11. BEACH, 

Clerk. 

E. W. 
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14 In the Supreme Court of the District of Columbia. 

Law. No. G1780. 

Mary F. Smith, Plaintiff, 


vs. 

The Columbian Fraternal Association, a Body Corporate, 

Defendant. 


The following being a true and complete statement, in condensed 
form, of the whole of the testimony adduced on behalf of the respect¬ 
ive parties, as the same was heard and considered in this Court, the 
same is hereby approved and certified and made a part of the record 
in this case for the purpose of appeal this 21th day of October A. D. 
1922, being signed in duplicate. 

Settled and approved bv the Court this 2 4th day of October A. D. 
1922. 


WILLIAM ITITZ, 

Justice. 


Messrs. R. R. Horner and W. Ashbie Hawkins, 

Attorneys for Plaintiff: 

%} 

Please take notice that we shall submit for settlement and approval 
by the Court the within statement of evidence on the loll day of Oc¬ 
tober, 1922 at 10 o’clock A. M. 

SAMUEL MAYDEN, 

DION S. BIRNEY, 
Attorneys for Defendant. 


Copy of this notice and the within statement of evidence received 
this — day of October, A. D. 1922. 


R. R. HORNER, 
Attorneys for Plaintiff. 


15 At the trial of this case the plaintiff, to maintain the issues 

on her part joined, offered evidence as follows, to-wit: 

The plaintiff called as a witness in her own behalf testified; that 
she was a resident of Baltimore, Maryland; that she was the Aunt of 
Maud II. Thomas, the assured, in certificate No. 47750, in the 
Royal Benefit Society, in which she the plaintiff is designated as 
beneficiary; that plaintiff paid all assessments and dues on said cer¬ 
tificate; that she did this because she had “put said Maud II. Thomas 
in said Royal Benefit Society’’; that the application for membership 
in the Royal Benefit Society and certificate issued thereon, were de¬ 
livered to plaintiff by said Society at the time the said Maud II. 
Thomas became a member thereof, and were offered and read in evi¬ 
dence at the trial of this case by plaintiff. 

Section 2 of said application is as follows: “I agree that no cer¬ 
tificate issued hereon shall be in force and binding until 1 have 
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complied with all the laws, rules and regulations of the Society in 
procuring the same, nor until at least one monthly payment has been 
received by the said Society at its home office while I am alive, in 
good health and free from any mental or bodily infirmity or disease, 
and that any certificate that may be issued hereon shall be construed 
according to the laws of the District of Columbia, U. S. A. Any pay¬ 
ments other than to the home office shall be considered as payments 
made to the agent of the member, and not as agent of the Society, and 
should anv certificate issued hereon be rated, or its ordinary condi- 
tions changed, I hereby agree to the same if contained on said cer¬ 
tificate.” 

Said certificate states that the home office of the Royal Benefit 
Society is Washington, District of Columbia, U. S. A. 

On cross examination witness testified as follows: 

That she is designated as beneficiary in certificate, No. 47750, 
in Royal Benefit Society; ‘‘that she paid the assessments and mem¬ 
bership dues of the said Maud IT. Thomas, under said certificate to 
the Royal Benefit Society; that she did this because she put her into 
the said Society.” 

Whereupon, the witness was asked the following: 

Q. “Was it understood and agreed prior to and at the time you 
‘put her in the Society’ and she became a member thereof, that you 
would pay her assessments and dues to said Roval Benefit 
10 & 17 Society?” A. “Yes.” 

The witness was then asked the following: 

Q. “And thereupon after this understanding and agreement be¬ 
tween you and Miss Maud H. Thomas, that you would pay her dues 
and assessments to the Royal Benefit Socitey, she thereupon became 
a member, and the certificate in question was made payable to you 
pursuant to said agreement and understanding?” A. “Yes, sir.” 

Witness further testified that she had one other certificate of in¬ 
surance on the life of said Maud IT. Thomas. 

Said Mary F. Smith further testified as follows: 

That she put her niece in the defendant company for the purpose 
of getting money to bury her, and that she did pay the funeral ex¬ 
penses of the deceased. 

Thereupon plaintiff rested her case and Counsel for defendant 
moved upon the foregoing, which was all the evidence in the case, 
the court to instruct the jury to return a verdict in favor of the de¬ 
fendant, but the court overruled said motion, to which ruling of the 
court defendant by its counsel then and there excepted. 

Defendant then prayed the Court to instruct the jury as follows: 

“If you find that there was a contract, agreement, or understanding 
between the member Maud IT. Thomas and the beneficiary, Mary F. 
Smith, prior to or at the time of Maud II. Thomas becoming a mem¬ 
ber of the association; that the beneficiary, Mary F. Smith, plaintiff in 
this case, or any person for her, should pay such member’s assess¬ 
ments and dues, or either of them, you wilf return a verdict for the 
defendant.” 
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This instruction was refused by the Court. To which ruling of 
the Court the defendant by its Counsel then and there excepted. 

Thereupon the Court charged the jury that if they should find 
that Maud II. Thomas, the assured under said policy, was lead, and 
that the premiums on said policy had been paid up to the time of her 
death, they should find a verdict for the plaintiff. To this instruc¬ 
tion defendant noted an exception. 

Note.— It is agreed that the original certificate and application 
in this cause may be read at the hearing of this appeal. 

18 [Endorsed:] Law. No. 61780. Mary F. Smith vs. Co¬ 

lumbian Fraternal Association, a body corporate. Bill of 
exceptions. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3925. The Columbian Fraternal Association, &c., appellant, vs. 
Mary F. Smith. Court of Appeals, District of Columbia. Filed 
Dec. 5, 1922. Ilenry AV. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

January Term, 1923. 


No. 3925. 


THE COLUMBIAN FRATERNAL ASSOCIATION, 
A BODY CORPORATE, APPELLANT, 

vs . 

MARY F. SMITH, APPELLEE. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of Case. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia. 

The appellant, The Columbian Fraternal Association, 
was sued by appellee, Alary F. Smith, under certificate 
No. 47,750, issued by the Royal Benefit Society on the life 
of Maud H. Thomas, deceased. 

The appellant filed two pleas, non assumpsit and 
nil debit (Rec., p. 4). 

Appellee testified that she is the beneficiary under 
Certificate No. 47,750 in the Royal Benefit Society, 
organized under an act of Congress, approved March 3, 
1897; that she was the aunt of Maud H. Thomas, assured 
in said certificate; that she is the beneficiary therein; that 
she paid all assessments and dues on said certificate for 
the assured; that it was understood and agreed between 
appellee and assured prior to and at the time appellee 

9570—1 
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“put” assured in the said society, that she, the appellee 
would pay all assessments and dues in this behalf, to the 
said Royal Benefit Society, and that thereupon the said 
certificate was made payable to appellee; that the appli¬ 
cation and certificate were delivered to appellee for the in¬ 
sured, at the same time; that appellee also had one other 
certificate of insurance on the life of the said Maud H. 
Thomas (Rec., pp. 9 and 10). 

Specifications of Error. 

Appellant maintains that the judgment of said Su¬ 
preme Court is erroneous and against the rights of ap¬ 
pellant in said cause, and specifies the following errors 
committed by said court: 

First. The court erred in refusing to grant the de¬ 
fendant’s motion to instruct the jury to return a verdict 
in favor of the defendant. . 

Second. In refusing to instruct the jury as follows: 

“If you find that there was a contract, agree¬ 
ment or understanding between the member; 
Maud H. Thomas and the beneficiary, Mary F. 
Smith, prior to or at the time of Maud H. Thomas 
becoming a member of the association, that the 
beneficiary, Alary F. Smith, plaintiff in this case, 
or any person for her, should pay such member’s 
assessments and dues, or either of them, you will 
return a verdict for the defendant.” 

Third. In instructing the jury that if they should 
find that Maud H. Thomas, the assured under said policy, 
was dead, and that the premiums on said policy had been 
paid up to the time of her death, they should find a 
verdict for the plaintiff. 
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ARGUMENT 

It is respectfully submitted in this case that the 
Certificate No. 47,750, upon which this suit is brought, is 
invalid and unenforcible, as appears by the evidence of 
appellee herself. 

This suit is brought under sub-chapter XII of Chap¬ 
ter XVIII of the Code of Laws for the District of Co¬ 
lumbia— fraternal beneficial associations, p. 196, et seq, 
adopting and reenacting an act approved March 3, 
1897. This act will be found 29th Statutes at Large, 
chap. 382, p. 630. 

Appellant is sued as a fraternal association, a body 
corporate of the District of Columbia, and doing busi¬ 
ness therein. 

Appellee alleges in her declaration, that a policy of 
insurance, No. 47,750, in the sum of five hundred ($500) 
dollars, upon the life of Maud H. Thomas, “was issued by 
the Royal Benefit Association, a body corporate in the 
District of Columbia, authorized under an act of Con¬ 
gress, approved March 3, 1897, to do a fraternal insur¬ 
ance business in the District of Columbia and else¬ 
where.” 

Section 749 of the said sub-chapter, sec. 1, of the 
said original act now in force, sets out fully the rela- 
tiorship between the beneficiary and the insured neces¬ 
sary to constitute an insurable interest, i. e.: 

“Payment of death benefits shall be to the 
families, heirs, blood relatives, affianced husband 
or wife of, or to persons dependant upon the 
member.” 

Section 758 of the same sub-chapter, sec. 10 of said 
original act, now in force in the District of Columbia, 
provides that: 

“No contract w r ith any such association shall be 
valid when there is a contract, agreement, or 



4 


understanding between the member and the bene¬ 
ficiary prior to or at the time of becoming a 
member of the association that the beneficiary, 
or any person for him, shall pay such member’s 
assessments and dues, or either of them.” 

Should it be contended as it was at the trial in the 
lower court, that section 758 of the Code refers to policies 
in which there is no insurable interest on the part of the 
beneficiary, attention is invited to the fact that this 
section makes no exception for such a case, although 
section 749 under the same sub-chapter, sets forth fully 
the relationship between beneficiary and insured neces¬ 
sary to constitute insurable interest. In other words, 
section 749 defines who may be a beneficiary and section 
758 states that even though a person is qualified under 
section 749, he may not contract with the insured 
in advance to pay such insured’s assessments and dues, 
or either of them. 

The testimony of the appellee, the beneficiary in 
said certificate, is that she paid the dues and assessments 
of the assured in said certificate and that it was under¬ 
stood and agreed by and between the beneficiary and 
assured prior to and at the time said certificate was 
issued, that appellee would do so. This is in direct 
violation of the foregoing section, and it would seem 
conclusive of this case. If we are correct, and we think 
we are, the appellee can not prevail. 

Appellee further testified (Rec., p. 9) that the ap¬ 
plication for membership or a copy thereof, and the 
certificate issued thereon, were delivered to plaintiff 
by said society for the said Maud H. Thomas, at the 
time she became a member thereof. This is in compli¬ 
ance with section 057 of the Code of Laws for the Dis¬ 
trict of Columbia. Said application and certificate were 
offered in evidence by appellee at the trial of this cause. 

If it be urged that this is a Maryland contract, 
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attention is respectfully invited to the second paragraph 
of the warranty and agreement, which provides as 
follows: 

“ I agree that no certificate issued hereon 
shall be in force and binding until I have com¬ 
plied with all the laws, rules and regulations 
of the society in procuring the same, nor until 
at least one monthly payment has been received 
by said society at its home office while I am 
alive, in good health, and free from any mental 
or bodily infirmity or disease, and that any 
certificate that may he issued hereon shall be 
construed according to the laws of the District of 
Columbia, U. S. A 

The home office of said society is in the District of 
Columbia (see certificate). 

It is submitted that by the latter stipulation govern¬ 
ing the contract, it is a District of Columbia contract, and 
further that the cases uniformly hold that such stipula¬ 
tion is to be construed as therein provided. 

In Williams vs. New York Life Insurance Company, 
122 Md., at page 147, the latest Maryland case dealing 
with this question, the court ruled that “ the terms of the 
policy are that the holder of it shall at the end of the ac¬ 
cumulation period be entitled to receive ‘the dividend 
then apportioned by the company/ and that to that 
method of ascertaining the dividend the assured assented 
to in his application. This case in all its material facts 
is closely akin to the case of Untermeyer vs. Mutual 
Life Company, 128 N. Y., 615, and the rule as laid down 
in that case is equally applicable here. Nor is this situa¬ 
tion relieved by the fact that the contract was a Mary¬ 
land one, for it was expressly stipulated in the applica¬ 
tion, that the contract contained in the application and 
policy ‘shall be construed according to the law of the 
State of New York/ an agreement which it was per- 
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fectly competent for the parties to make.” The follow¬ 
ing cases are in harmony with the foregoing: 

Burns vs. Burns, 109 N. Y. App. Div., 98; 95 N. Y. 
Suppl., 797; Polk vs. Mutual Reserve Fund Life Assoc., 
137 Fed., 273; Mutual Life Ins. Co. of New York vs. 
Hill et at (Circuit Court of Appeals, Ninth Circuit), 
Fed. Rep., 118, p. 708, and U. S. Supreme Court, 107, p. 
149; London Assurance vs. Coinpanhia de Moagens do 
Barreiro. 

For these considerations, it is respectfully submitted, 
that the judgment appealed from should be reversed. 

S. V. HAYDEN, 

DION S. BIRNEY, 
Attorneys for Appellant. 
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BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF FACTS. 

The appellant corporation on the 25th day of Novem¬ 
ber, 1905, issued a certificate of insurance numbered 
47750 upon the life of Maud Thomas, a minor. The ap¬ 
pellee, Mary F. Smith, aunt of the said minor, Maud 
Thomas, was named as the beneficiary in said certificate. 
The certificate was issued by the said Royal Benefit So¬ 
ciety for the sum of $500, payable to the beneficiary, Mary 
F. Smith, named therein in case of the death of the said 
Maud Thomas. That on, to wit, January the fifth, 1915, 
the appellant corporation, The Columbian Fraternal As¬ 
sociation, either by purchase or otherwise, took over and 
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continued the business of the Royal Benefit Society un¬ 
der the name and style of the Columbian Fraternal As¬ 
sociation. That said Columbian Fraternal Association, 
under its new name and style, did not issue a new certifi¬ 
cate of insurance on the life of the said Maud Thomas, 
but continued the old certificate numbered 47750 issued 
to the said Maud Thomas by The Royal Benefit Society 
in full force and effect. That at the date and time that 
appellant agreed and did continue said certificate in full 
force and effect, the said Maud Thomas, the insured, 
and Mary F. Smith, the beneficiary, named in said cer¬ 
tificate, were residents of the City of Baltimore, Mary¬ 
land, and that said contract between the parties was 
made and consummated in the said City of Baltimore, 
Maryland, and said certificate of insurance delivered to 
the assured therein and all dues and assessments were 
paid by the assured in the City of Baltimore. 

Two of the provisions of said insurance certificate 
issued to the said Maud Thomas by the Royal Benefit 
Society provided for increased benefit at death, as fol¬ 
lows : 

1. If the death of the member occurs after five years 
from date of certificate, the benefit will be increased one- 
fourth, less the amount of accident benefit drawn. 

2. If death accurs after ten years, benefit will be in¬ 
creased one-half, less accident benefits drawn. 

That on, to wit, the 29th day of April, 1918, the insured, 
Maud Thomas, died in the City of Baltimore, State of 
Maryland. At the time of death she was financially and 
in good standing as a member of the Columbian Fraternal 
Association. The appellee, Mary F. Smith, the benefici¬ 
ary named in the insurance certificate issued by The 
Royal Benefit Society on the life of the said Maud 
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Thomas, had the decedent decently buried, paying all ex¬ 
penses connected with her funeral. Due notice of the 
death of the said Maud Thomas was given to appellant 
corporation, and demand for payment of the amount due 
under its contract with the assured made upon said cor¬ 
poration, and the same was refused. 

ARGUMENT. 

There is no material disagreement between appellant 
and appellee as to the facts in the case. It is not denied 
that the assured, Maud Thomas, was a member in good 
standing in appellant corporation at the time of death. 
It is admitted that appellant did continue and keep in 
force and effect the insurance certificate issued by The 
Royal Benefit Society on the life of the said Maud 
Thomas, and that the assured continued and did pay all 
assessments and premiums thereon. No testimony was 
offered by appellant in the lower Court to controvert any 
of these facts. The appellant rested its case upon Section 
758 of Subchapter 10 of an Act in force in the District of 
Columbia, regulating fraternal beneficial associations. 
Said Section reads as follows: 

“No contract with any such association (meaning 
fraternal beneficial association) shall be valid when 
there is a contract agreement or understanding be¬ 
tween the member and the beneficiary of any person 
for him, shall pay such member’s assessments and 
dues, or either of them.” 

Section 758 of the Code of Law for the District of Co¬ 
lumbia applies specifically to fraternal beneficial asso¬ 
ciations doing business in the District of Columbia, and 
points out definitely and specifically what a fraternal 
beneficial association is within the meaning of the Act. A 
fraternal beneficial association under the Code is de¬ 
fined and declared to be a corporation, society, order or 
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voluntary association formed or organized and carried 
on for the sole benefit of its members and their bene¬ 
ficiaries, and not for profit, having a lodge system with 
ritualistic form of work and representative form of gov- 
erment, making provision for the payment of benefits in 
case of death. 

Appellant corporation is sued under caption of The 
Columbian Fraternal Association, the name and style 
under which it is doing business in the District, and the 
only name under which suit could be brought. 

Appellant corporation in the lower Court offered no 
testimony whatever, either documentary or otherwise, 
indicating that said corporation was a fraternal bene¬ 
ficial association as defined within the meaning of the 
statute under which it was seeking relief. Appellant 
corporation cannot claim the protection of a statute with¬ 
out first introducing some evidence to show that it is 
within the purview of the statute under which it is 
claiming relief. Appellant having utterly failed to in¬ 
troduce such proof before the lower Court, appellee re¬ 
spectfully submit that the ruling of the lower Court was 
just and proper in refusing to instruct the jury to re¬ 
turn a verdict for appellant under Section 758 of the 
Code regulating fraternal beneficial associations in the 
District of Columbia. Appellant was not sued under tlio 
name of a fraternal beneficial association; it was sued 
under the name of The Columbian Fraternal Associa¬ 
tion, the name under which it was doing business and a 
name different from the class of associations coming 
under Section 758 of the Code of law of the District of 
Columbia. The Court could not assume, in the absence 
of testimony, what the nature of the business was being 
conducted by appellant corporation or whether or not it 
was a business coming under the statute regulating fra¬ 
ternal beneficial associations within the meaning of the 
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law. Name means simply a person or, thing and does- 
not indicate the character of either person or thing. 
Appellant having failed to offer proof in the lower Court 
bringing itself within the statute under which it was 
seeking relief committed fatal error and is not entitled 
to relief under Section 758 of the Code of Law for the 
District of Columbia, regulating fraternal beneficial as¬ 
sociations in the District of Columbia. 

f » 

ARGUMENT. 

* A 

London Assurance vj. Companhia de Moagens 
do Barreiro (1896), 167 U. S. 149. Rus¬ 
sell and Winslow Syllabus Digest, p. 2318 
and 19. 

A. Maritime Insurance Contract. 

• ; . . .♦ 

B. Conflict of laws. 


A. 

Interpretation of an average clause policy. Contract 
made in England must be interpreted by laws of Eng¬ 
land. 


B. 

Whether the law of the United States accords with 
law of England not in issue and no opinion is advanced. 


Polk vs. Mutual Reserve, etc., 137 Fed. Rep. 
(Jan. 18, 1905), In Equity. 

Decree sought for dissolution of said association, ac¬ 
counting, injunction, appointment of receiver and wind¬ 
ing up affairs of association. 



6 


A. Policies of insurance of defendants contain stipu¬ 
lation : ‘ ‘ In consideration of this application, etc.: This 

contract shall be governed by, subject to and construed 
only according to the laws of the State of New York, the 
place of this contract being expressly agreed to be home 
office of said association in New York City.” 


Mutual Life Ins. Co. of N. Y. vs. Hill, 118 
Fed. Rep. 708 (Oct., 1902). 

Reversed: Mutual Life Ins. Co. of N. Y. vs. 
Hill, 193 U. S. 551 (April, 1904). 

1. The State where the application is made, the first 
premium paid and the policy delivered to the assured is 
the place of contract. 

2. Parties contracting outside of a State may by 
agreement incorporate into the contract the laws of that 
State and make its provisions controlling on both par¬ 
ties, providing such provisions do not conflict with the 
laws or public policy of the State in which the contract 
is made. 

Page 559: “ Courts have always set their faces 

against an insurance company which having received its 
premiums, has sought by technical defences to avoid pay¬ 
ment.’ ’ 

(Contract between citizen of State of Washington and 
N. Y. Ins. Co. made in State of Washington.) 


The fact that a policy given in Maryland is made by 
its terms a New York contract does not require the 



7 


courts of Maryland when called upon for construction 
to look to New York for authority. 

Robinson vs. Hurst, 78 Md. 59, 26 AtL 956. 

(13) See also Md. Code, 1904, Art. 23, 118, 119, 140, 
last part 127. 

(14) No provision of Maryland law preventing Mrs. 
Smith from recovering against defendant. 

(15) The contract was a Maryland contract. 

(16) Quaere: When a contract is made in Mary¬ 
land under circumstances which are prohibited in the 
District of Columbia is there a conflict of law coming 
within the rule of Mutual Life Ins. of N. Y. vs. Hill (193 
U. S.) supra? 

Cooley Constitutional Law, page 798: 

“But the general rule is that when made in good 
faith the validity and interpretation of contracts are 
to be governed by the laws of the State where they 
are made. ,, 

Bank of U. S. vs. Donnally, 8 Pet. 361. 

Andrews vs. Pond, 13 Pet. 65. 

Dewolf vs. Johnson, 10 Wheat. 367. 

Liverpool Navigation Co. vs. Phenix Ins. Co., 
129 U. S. 397. 

Wooley vs. Lyon, 117 Ill. 244. 

Shoe & L. Bank vs. Wood, 142 Mass. 563. 


The provision in an insurance policy that no agent has 
power to change it or waive any of its terms relates to 
the provisions of the contract itself after it has gone into 
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effect, but does not apply to the conditions which relate 
to the inception of the contract when the agent has deliv¬ 
ered the policy and received the premiums with a full 
knowledge of the actual situation. 

Dulany vs. Fidelity & Casualty Co., 106 Md. 17. 


Where an insurer does that which is inconsistent with 
an intention to insist on a strict compliance with condi¬ 
tions precedent of the contract, it will be treated to have 
waived their performance. 

Citizens ’ Mutual Fire Insurance Co. vs. Cono- 
' wingo Bridge Co., 113 Md. 430. 


Where an insurer in a life policy became by the accept¬ 
ance of premium sestopped to assert a forfeiture, the 
tender by the insurer of all the premiums after the death 
of the insured was insufficient to relieve it from the es¬ 
toppel. 

Monahan vs. Mutual Life Insurance Co., 103 
Md. 145. 


Defendatn insurance company’s prayer for an instruc¬ 
tion omitting to request a submission to the jury of the 
materiality of the disclosure or concealment by which 
a policy is rendered void is for this reason defective. 

Franklin Fire Insurance Co. vs. Coates, 14 
Md. 285. 
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Where a resident of Maryland became a member of a 
beneficial association of New York, which association brad 
an agent in Maryland who receivd dues and assessments 
and paid claims of beneficiaries in such 'State the con¬ 
tract of insurance was to be performed in Maryland, 
hence the rights of different claimants to the beneficial 
fund on decease of the member were to be determined 
by the laws of Maryland. 

Expressmen’s Mut. Ben. Assn. vs. Hurlock, 
91 Md. 585. 


The appellee, Mary P. Smith, testified that she was the 
aunt of Maud Thomas, the assured, in certificate No. 
47750 in the Royal Benefit Society, and that she put the 
said Maud Thomas in said society, paid all assessments 
and dues thereon, and that said certificate was delivered 
to her by said society at the time the said Maud Thomas 
became a member thereof (See Record, p. 9, par. 15). 

The Royal Benefit Society, knowing all the facts upon 
which the contract was based, would be bound by the cer¬ 
tificate issued thereon by said society, and would be pre¬ 
cluded by the doctrine of estoppel from pleading Section 
758 of the Code to defeat appellee’s right of action, even 
though said society came wdthin the purview of said Sec¬ 
tion, which is not admittd by appellee that it did. The 
appellant corporation assumed and took over the busi¬ 
ness of The Roval Benefit Societv, and continued in force 
its certificates of insurance; the appellant corporation 
is therefore bound by all the contractual obligations of 
the Royal Benefit Society, which it assumed in extending 
its certificates of insurance. Wherefore, appellant cor¬ 
poration is estopped from pleading said Sec. 758 of the 
Code in order to defeta the appellee’s right of action. In 
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view of all the facts and circumstances in the case, the 
Court exercised sound discretion in refusing to instruct 
the jury to return a verdict for appellant. Therefore, in 
view of the foregoing, it is respectfully submitted that 
the lower Court did not err in rendering a verdict in 
favor of the appellee, and that the judgment so rendered 
should be affirmed by this Court. 

Respectfully submitted, 

R, R. HORNER, 

W. ASHBIE HAWKINS, 

Attorneys for Appellee. 




